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Appeal No: V2/404-408/RAJ/ 2021

Excise Act, 1944 ('herer'naf_ _

| __?fer fi E’d fO as M) along with interest under
Section 11AA of the ‘Act and also proposmg imposition of penalty under Section

11AC of the Act and fine in lieu of confiscation under Section 34 of the Act. The

‘Show Cause Notice also proposed imposition of penalty upon Appellant Nos. 2 to
5 under Rule 26(1) of the Central Excise Rules, 2002 (heremafter referred to as
“Rules”) ‘

3.1 The above, sard Show Cause Notlce was ad}udlcated vrde the 1mpugned
order wherem the demand of Central Excrse duty amountlng to Rs.18,24,822/-
was c?nﬁrmed under Section 11A(4) along with interest under Section 11AA of
the Act. The rmpugned order imposed penalty of Rs.18, 24 822/- under Section
11AC of the Act ,upon Appellant No. 1 with option of reduced penalty as
enviaaged under provisions of Section HAC of the Act. The impugned order also
imposad penalty of. Rs. 1,00',0l10!--_ each upon Appellapt Nos. 2 to 5 under Rule

26(1) of the Rules..

4, :Be-ing aggrieved with th_e impugned order, Appellant 'Nqs. 1 to 5 have

preferred appea_l_s on various grounds, inter 'dlr‘a! as below :-

' Appellant No. 1:- :

) | The ad]udlcatmg authonty has - relred upon Statements of Shroff
Middleman/Broker while confrrming the demand raised in the show

cause notice. However, the adjudicating authority has passed the
. order without allowmg Cross exaimnatmn of Departmental witnesses in
l spite of specrfic request made for the same. It is settled position of
| law that any statement recorded under Section 14 of the Central
{ Excise Act, 1944. can be admitted as evidence only when its
authentrcaty is established under. provisrons of Section 9D(1) of the Act
and relied upon following case laws: '

- (a) J.K. Cigarettes Ltd: Vs. CCE - 2009 (242) ELT 189 (Del).
| (b) Jindal Drugs Pvt Ltd -2016 (340) E.L.T. 67 (P & H)

" (c} Ambika International - 2018 (361) E.L.T. 90 (P & H)

. (d) G-Tech Industries - 2016 (339) E.L.T. 209 (P & H)

() Andaman Timber Industries -2015-TIOL-255-5C-CX

(I] Parmarth lron Pvt Ltd - 2010 (255) E.L.T. 496 (AlL.)

In view of the provisions of Section 9D of the Central Excise Act, 1944
and settled posmon of law by way of above referred judgments, since
Cross exammatron of departmental wrtnesses were not allowed their
staternents cannot be relied upon while passmg the order and

I determlmng the duty amount payable by it. Especrally when, there is
‘ther evndence,except so called oral evidences in the form of those

(#)

Page 50f 25




Appeal No. ¥2/404-408/RAN2021 .

statements- and un-authenticated third party private records.
Therefore, in view of the above, impugned ordes passed by the

learned Assistant Comm15510ner is liable to be set aSIdE on this ground

100.

(i) | That the adjudicating authofity‘balsed on the scan copy of certain bank’
accounts of Shroff and scan copy of private records of
middieman/broker  and general statements of Shroff ~ and
middleman/broker tried to discard vital dlscrepanc1es raised by the’
'appellant without any cogent grounds. There-is 0o {ink between the’

~ bank accounts of Shroff and private records of middteman/broker:
Therefore, .in absence of recetpt .of cash by the Shroff, Aink of such
payment to middleman!broker and payment of cash to appellant, it is
erroneous to uphold the allegations agamst appetlant. He. not only

faited to judge the aliegations,” documentary evidences and defence

neutrally but atso fall.ed as quasi- ]ud1c1al authority -and following
principal of natural justice by passmg speaking order as well as
. following judicial disciptine too. Therefore lmpugned order passed by

him is liable to be set aside on this ground too
(iv) That in the entlre case except for so called ewdences of recelpt of

money. from the buyers ¢ of *iles that too w;thoot idengity of buyers of -
the . goods as well. as identity of recewer of cuch cash from the
middleman, no other evidence of manufacture of tiles, procurement of
raw matenals including fuel and. power for. manufacture of tiles,
deployment of staff, manufacture, transportatlon of raw materials as
well as finished goods, payment to all including raw material suppliers, .
tra_nsporters etc. in ‘cash, no mculpatory statement of manufacturer
viz. appeilant, no statement of any of l_)uyer_ fo . statement  of
transporters who transported kaw materials, who transported finished

. goods elc. are rehed upon or even available. It is settted position of
law that in absence of such ewdences grave allegatlons ctandestine
removal canno_t. sustain. 1t is also settled posrtxon of law that grave :
allegation- of clandestine removal cannot sustain on the basis of

assumption and presurnptlon and retied upon followmg case. laws

(a) Synergy SteelsLtd., -~ -2020 (372) ELT 129 (Tri, - Del.)
(b) Savitri Concast ttd. - 2015 (329), ELT 213 (Tri. - Del.}’
(c} Aswani & Co. - - - .2015/(327) ELT 81 (Tri. - Del.) .
(d) Shiv Prasad Mills Pvt. Ltd -0 2015 (329) ELT 250 (Tri.-- Det.)
(e) Shree Marun Fabncs - 2014 (311) ELT 345 (Tri. - Ahmd.)
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Appeal No: ¥2/404-10B/RA1/ 2021

PORDER-IN-APPE/

_ Th'e treiow mentioned "appeals have been filed by the Appellants
'(heremafter referred to as ‘Appellant No.1 to Appellant No.5’), as detailed in
Table below against Order-in-Original No. 13/BB/AC/Morb| 11/2021-22 dated
22. 06 2071 (heremafter referred to as ‘impugned order’) passed by the Asmstant
Commissioner, ‘Central GST Division-ll, Morbi (hereinafter referred to as

‘adju%jita’l_:ing authority'):—

SL. |  AppealNo. ' Appella'rits | Name & Address of the Appellant

|- _ _ M/s. Redstone Granito Pvt. Ltd.,
1. | V2/404/RA1/2021 | Appellant No.1 | Survey No. 159, . -

Matel Road, NH 8A, Dhuva,
Taluka-Wankaner, Lakaddhar,

| Dist: Morbi, Gujarat-363642.

‘ ' ,‘ ST Shri Vihal Pravinbhai Ralyani,
2. {V2/405/RAJ/2021 | Appellant No.2 | Director of
: - : ' M/s. Redstone Gramto Pvt. Ltd.,
_ Survey No. 159, ,
w il _ » : | Matel Road, NH 8A, Dhuva,
- ' : Taluka-Wankaner, Lakaddhar,
i ' ’ : Dist. Morbi, Gujarat-363642.

i L | shri Arvind Becharbhai Bhimani,
3. | V2/406/RA1/2021 | Appellant No.3 | Director of
Lo S | M/s. Redstone Granito Pvt. Ltd.,
Survey No. 159, .
Matel Road, NH 8A, Dhuva,
Taluka-Wankaner, Lakaddhar,
Dist. Morbi, Gujarat-363642.

4. ‘TVZ7407/RAJ/2021 | Appellant No.4 ‘| Shri Niteshkumar Jamnadash
' : U “| Bhalodia, Director of
: I { M/s. Redstone Granito Pvt. iLtd.,
. ' o - {Survey No. 159, . ‘ :
- ' ‘ | Matel Road, NH 8A, Dhuva,’
Taluka-Wankaner, Lakaddhar,
Dist. Morbi, Gujarat-3163642.

5.1 VZMOS!RAJIZOH'rAppe_llant No.5 | Shri Rameshkumar Jivrajbhai

| ' SR | Ranipa, Director of

‘ L M/s. Redstone Granito Pvt. Ltd
| Survey No. 159,

o e .| Matel Road; NH 8A, Dhuva,

S I - 1 Taluka-Wankaner, Lakaddhar,

' ) . - -} Dist. Morbi, Gujarat-363642.

2. The facts. of the case,. in brief; are tfmat Appellant No. 1 was e’nqaged in

A o

manﬁfacture of Ceratnic Floor and Wall Tiles falllng_ under Chapter Heading No.
69 of the (.entral Exc1se Tariff Act 1985 and was holding Central Excise

'Reglitrauon Ho.AAFCRO752EEMBO1. Intelugence gatherecl by the officers -of

torate: General of Central. Exctse Intelhgnnce Zonal Unit, Ahmeddbad

Dire

indicated that varioys tile rnamnacturela of. Morbi were indulging in
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Appeal No: vmoq-qoamuzozr

malpractices in connivance with Shroffs /- Brokers and thereby engaged in large
scale evasion of Ceatral Excise duly. :rmultaneous searches. were carried out on

22.12.2015 at. the premrses of Shroffs in Ra]kot and Morbl and various

Statements tendered by the sald Shrofts 1t was revealed that huge arhounts of

cash-were deposited from all over lndla into bank accounts managed by said

Shroffs and such cash amounts were passed on to Tite Manufacturers through'

 Brokers/Middiemen/Cash Handlers. Subsequently, simultaneous searches were

carried out on - 23.12.2015 and 31.12.2015 at  the prermses of

Brokers/Middtemen/Cash Handlers sngaged by the Tile manufacturers and

certain.incriminating documents were seized.

2.1 - Investlgatlon carried. out: revealed that the Shroffs opened bank accounts
in the- names of their firms and passad on the bank account detalls to the Tile

manufacturers through their Brokers/Middlemen. The Tl,lle manufacturers further

passed on the bank account detarls to their customers/. buyers with instruction‘s ,

to deposit the cash in respect "of the goods sold to them’ wrthout bills into these
accounts. After depos:tmg the cash, the customers used to inform the Tite

manufacturers, who in turn would lnlorm the Brokers or directly to the Shroffs.

Details of - such cash _deposit along with the COpl&S of pay-in- slips  were.

commumcated to the manufacturers by the Customers The Shroffs on

confirming the recerpt of the cash in thelr bank accounts passed on the cash to

the . Brokers after- deductmg their <ommission from it. The Brokers further -

handed over the cash to the Tile manufacturers after deducting their

commission. This way the sale proceds of an illicit ¢ transactron was routed from

buyers of goods to Tile manufacturers throngh Shroffs and Brokers.

2.2 During scrutiny of documents seized from the office premises of W s K. N.

Brothers, Rajkot / M/s. Shree Ambaji Enterprise, -Rajkot and M/s P. C.

" Enterprise, Rajkot, all Shroffs, it was revealed that 'the said Shroffs had received

total amount of Rs.1,46,07,100/- in their. bank accounts during the period from

'.I_February, 2015 to December 2015 whrch were passed an 1o Appellant No 1in
cash through M/ S Sarvodaya Shroff Morbl, -Broker / Mlddteman The said arnount

was alleged to be sale proceeds of goods remoVed clandestmely by Appellant
No. 1 : Yo . I

3. Show’ Cause - Notice. Mo. DGGIAZU/Gr. A:'12‘(3)23f2‘017-1a -~ dated
27.01.2020 was lssued to Appellant tlo. 1 ca*lmg thern to- show cause. as to why
Central Excise duty amountmg to Rs.18;24, 822/- shOuld not be demanded and

rom them under prowso to Section. 11A{4) of the erstwhlle Central

. Page4of25
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That the adjudlm authonty hmt neutrally evaluated ' the
ewdenCes as well as submussuon made by it but heavily relied upon the

_general statements of Shroff, Mlddleman/Broker scan copy- of private
-records of K.. N. Brothers, and M/s Sarvodaya Shroff, broker .
. reproduced in the SCN.. He has not seen that Shl"l Vlshal P. Raiyani,
 Director of Appeltant No. 1 has fiied affidavrt dated'04.03.2021 to the

effect that they have not manufactured and sold goods as mentioned

in the: Show - Cause Notlce dated 27.01. 2020 wrthout mvorce and

without payment of duty of excnse that they have not recewed any

cash as. mentioned in SCN frorn any person.

That it is riot a matter of dispute that Tiles were notified at Sr. No. 58
and 59 under Notification No. 49/2008-C.E.(N.T.) dated 24.12.2008 as

'amended issued' under Section 4A of the Central Excise Act, 1944,

- Accordingly, as provided under Section 4A ibid duty of excise was

L payable on the retail sale price declared on the goods less permlssrble

- abatement @ 45%. Thus, duty of excise ‘was payable @ 12.36% (upto

| 28.02.2015) and @ 12.50% with effect from 01.03.2015 on the 55% of

retail sale price (RSP/MRP) declared ori the goods/packages. That the
investigation ‘has nowhere made any 'atternpt to find out actual

quantity‘of tiles rnanufac'tured.and cleared clandestinely. No attempt

was made to know whether goods were cleared with declaration of
RSP/MRP or without dectaration of RSP/MRP on the goods/packages.

There is no evidence adduced in the impugned show cause notice

about any 'case‘booked by the metrology department of various states
across India agamst “appellant or other tile manufacturers that goods
were sold by it without . declaring RSP/MRP. Though there is no
evrdence “of manufacture and clearance of goods that too without

declaration of RSP/MRP it is not only alleged but also duty is assessed -

considering the so called alleged realized valve as abated value

" without. any legal backing. Neither Section 4A ibid nor rules made

"+ . there under provides like that to assess duly by taking realized value

1
'
i
i
|
|
i

* or transaction value'as abated value and the investigation has failed to

: follow the sald provrsrons Therefore sake of argument it is presumed

that if RSP/MRP was hot declared on packages then also it has to be

determined in the prescnoed manner i.e. as per Section 4A(4)’ read,_

with Rute 4(1)of Central Excise (Determination of Retail Sale Price of
Excisable Goods) Rules, 2008 and’ not by any other manner. As per the
satd provrsrons hlEhESt of the RSP/MRP’ declared on the goods during

prevrous or succeedlng months is to be taken for the purpose of
' Page 7 of 25
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; -
assessment and in absence g other detalls of quantlty etc 5uch

realized value duty canno¥ be quantlfled In any case duty has to be /7

: calculated after allownng ak natement @ 45%, : th

(vii)

That all the allegatlons are baseless and totally unsubstantlated

therefore, question of alleged _suppress__lon of facts etc. aiso does not

~ arise. None of the situation suppression of facts, wilful mis-statement,

fraud collusion etc. as stated in Section 11!lf4) pf th'e'Cen'tral £xcise

‘Act, 1944 exists in “the instant. case but it lS alleged suppressmn of

facts 'in the impugned _nollce based on the above referred general

allegation. :

Appettant Nos. 2 to 5

(i)

(ii)

Their firm has already filed appeal against the impugned order
as per the submrssron rnade thereln contendmg that impugned

order 15 liable to be . set a51de in hmme and therefore, ‘order
imposmg penalty upon them is also liable to be set a51de |
That itisa settled position of law ‘that for lmposmon of penalty
under Rule 26, inculpatory Statement of concern person must I:-:e
'recorded by the investization. However, 1n ‘the present case, no
statement was recorded durmg mvesthatlon and hence, no penalty

can be imposed under Rule 26.

(iii) That_ no penalty is imprsable upon them under Rule 26(1) of the

Central Excise Rules, 20 12, as there is no I-EBSOH to belleve on their

part that goods were liatile to confiscation.

(iv) That there is no single documentary ewdence to sustaln the

(v)

allegations; that the seived documents are not at all sustainable as .
evidence for_the yeasors detailed in reply filed by the Appeliant

' No. 1. lavestigating officers has not recorded statement of any
_buyers transporter, wppher etc. Allegation‘ of _clan_destinel
manyfacture and removi ‘{ of goods 1tself is fallacious. )
That even duty demand has been worked out based on adverse
inference drawn by iny'estioation from the seized documents wh_lch
“itself are not sustalnable ev:denre for various reasons discussed by
their firm i.e. Appellant No i in their reply, that under the given '
circumstances no.penalty can be imposed upon thern under Rule

26 ibid and relled upon ti the following case laws

(@) Manoj Kumar Pani - 2020 (260) ELT 92 (Tri. Delhij
{b) Aarti Steel industries - . 2010 (262) ELT 462 (Tri. mumbai)
(c) Nirmal Inductomelt pyvt. Led. - 2010 (259) El.T 243 (Trl Dethi)
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- (vi) * In view of aboVe, 1o penalty is imPa o upon them under Rule 26

of the Central Excise Rules, 2002,

5. ' Personal Hearing in the mattEr-Was schedtjled on 28.07.2022. Shri R.C.
Prasald Authorised Representative, appeared on behalf Iof Appellant 'Nos 1 to
'05 He stated that the ﬁrm was not named by any “of :the brokers. and hence the
| -mvesttgatlon has not been able to establrsh case agalnst them He reiterated the -
. submissions made in appeal memorandum in respect of all the appeals.
! : .

5.1 1In ‘the writtén_submission made at the time of personal hearing, the
"authorised representative submitted that in Table- H at Pa'ge' 1 33 of the
‘Investlgatlon Report’ is mentioned that Shri Shaileshbhai, Proprletor of M/s.
Sarvorjay Shroff, had identified M/s. Redstone Granito Pvt Ltd. in his statement
based on which Table-H has been prepared that the fact is that Shri
Sharleshbhal in his statement had glven names of 75 manufacturers and in that
list of 75 manufacturers, there is no mention of name of M/s. Redstone Granito
~ Pvt. Ltd 3 i.e..the appellant, that further in the statement of Shri Sandipbhai B.
B Sanaﬂya, there IS a. list.of 75 manufacturers and in that list also, there fs no
ment}lon of name of the appellant and as such .the very, base on which the name
- of th appellant has been included in the ‘Investlgatlon Report’ is not indicating

. the lrame of the appellant; that in the entire notice oF the rmpugned order,
there is no evidence suggesting the. name of the appellant allegedly involved in
' _clandestine clearance and accordingly, there cannot be any 1nVOIVement of the
" co- notlcees (appellants) and therefore the impugned order is requrred to be

quashed and set asrde wrth consequentlal relief.

6. | | have carefully gone thrdugh the facts of the case,. the lmpugned order
~ the appeal memoranda- and written as well as oral submissions made by the
Appellants The issue to be decided is whether the impugned order, in the facts
of tlms case, confirming demand on Appetlant No. 1 and imposing penalty on

Appellant Nos. 1 to'5 is correct legal and proper or. not

7.- . On perusal of records, f find that an offence case was booked by the
. offloers of Dlrectorate General of Central Excise Intelligence, Ahmedabad
_ (DGCE!) against Appellant No. 1. for clandestme removal of goods. Simultaneous
searr:hes carried out at the premises ‘of Shroff / Brokers / Middlemen situated in
Rajkot and Morblr resulted in- rerovery of various incriminating documents
mdrl:atmg huge amount of cash Lransacllons On the basis of investigation
«carrﬁed out by the DGCEL, it was alleged that various Tile rnanufacturers of Morbi

. ulged in malpractlces in connlvance with Shroffs / Brokers and thereby
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engaged in large scale evasion of (entral Excise.‘duty During investigation, it_-
was revealed by the investigating officers that the Tile manufacturers sold goods-
without payment of duty and collected sale proceeds from their buyers in cash ..
through said Shroff/ Brokers! middlemen. As per the modus operandr unearthed
by the DGCEI, the Tite manufac';urers passed on the bank account details of the
Shroffs ta their buyers with instructions to deposit the cash in resoect of the
goods .sold 10 them: without bills into these accounts. After deposrtrng the cash, -
the buyers used {0 rnforrn the.Tile manufacturers who in turn would inform the
Brokers or dlrectly to the Shroffs. Details of such cash’ deposit along with the
copies of pay-in-slips were communicated ta the Tile manufacturers by the
Customers: The Shroffs on conﬁrrnmg the receipt of the, ca'sh' in their bank
accounts, passed on the cash to Lhe ‘Brokers after. deductrng their commission
from it.: The Brokers further handed over the cash to the Tile manufacturers
sfter deducting their commission. This way the sale proceeds was allegedly'-

routéd thr‘ough Shroffs/Brokers/middlemen. .

8. | I find-frorn'the_case records that- the DGCEl had covered-4-._‘5hroffs'and 4
brokers/middlemen during investigation, whieh 'revealed that 186 manufacturers
were routing sale proceeds of illict transactions' from the said
Shroffs/Brokers/Middlemen.  find that the DGCEL has, rnter alia, relied upon
evrdences collected from the premises of M/s K. N. Brothers, Ra]kotf M/s.Shree
Ambaji'Enterprise, Rajkot, and M/s F C Enterprises, Ra;kot all Shroffs and M/s
Sarvodaya Shroff Morbr Broker ,- to 2llege clandestine. rermoval of goods by the
Appellants herein. It rs settled po‘mon of taw that in. the case invotving
clandestrne removal of goods, initial burden of proof is on the Department to
prove the charges Hence it would be pertinent to examine the. said evidences
gathered by the DGCEI and relied upon by the- ad]ud1cat1ng authority in the
,rmpogned order to confirm the demand of Central Excise duty.

8.1. | find that during search carried out at the ofﬁce prermses of M/s K.N.
Brothers, Rajkot Shroff, on 22.12.2015, certdin _private records weve seized.
The said. prwate records contained bank statements of varrous bank accounts
operated by M/s K.N. Brothers, sarnple of whrch is reproduced in the Show Cause )
Notice. | find that the said bank statements contalned detarls like particulars,
deposrt amount, initiating branch code etc. Further, it was mentioned in
handwritten form the name of crty from where the’ amount was deposited and

code name of concerned rnrdd_lemen!Broker to whom’ they had handed over the

said cash amount. .

Page 10 of 25




A s

b L e
. ' Apmeat Ho: V2/404-400/RAS/ 201
LA '- 5‘ o * : N

of M/s K N Brothers Ra;kW/s Shree Aml*nterprrse, Rajkot, recorded
on 23. 12.2015 under Section 14 of the Act. In the said statement, Shri Lalit
Ashumal Gangwani inter alia, deposed that,

. '*Q.5.- Please give details about your work in Mfs Ambajl Entexpnse Rajkot
_ and M/s K.N. Brothers Rajko; O _

A W have gpened the above montioned 9 bank accounts and give
the details of these accounts to the Middlemen located in Morbl These middle
. men are working on behalf of Tile Manufacturers located in- Morbi. These
- Middlemen then gives our Bank details to the Tiles Manufacturers of Morbi
i who in turn further passes these details to their Tilés dealers located all over
_ ‘India.’ The Tiles dealers then deposit cash in these accounts as per the
i “instruction of the ceramic Tiles Manufacturers who in turn inform the
: Middlemen. The Middlemen then inform us about the cash deposited and the
' pame of the city from where the amount has been deposited. We check all our
- bank accounts through online banking system on the computer installed in cur
_ ofﬁce and take out the printout of the cash amount deposited during the entire
*day in all the accounts and mark the details on the printouts. On the same day,
' latest by 15:30 hours, we do RTGS to either M/s Siddhanath Agency and or to
" | M/s Radheyshyam Enterprises in Sakar Complex, Soni Bazar, Rajkot. In lieu
of the RTGS, M/s Siddhanath Agency and or to M/s Radheyshyam Agency
glves the cash amount. The said cash is then distributed to concern

i Mlddlemen .

‘ Q 6: Please grve dctajls of pelsons who had deposxted the amount in your
'ﬁrms ,

| A6 We are. not aware of any persons who had deposnted the cash
1 amount. in our.-bank accounts, ‘the ceramic Tile Manufacturers direct the

“said parties to deposnt the amount in cash in these accounts. As already
i stated above, we had given our. bank accounts details to the middle man who
.had i in turn glven these numbers to the Tile Manufactu:ers

8.3 | have gone through the Statement of .Shri Nttmbhai Ar]anbhal Chikani,
actual owner of M/s P.C. Enterprise, Ra]kot recorded on 24. 12 2015 under

- Section 14 .of the Act. In the said statement Shri Nltmbhal Arjanbhai Chikani,
.inter atia; deposed that ‘

“Q 5 Please give the details about your work i in M/s Maruti Enterprise, Plot
- no. 33, Udaynagar street-1, Mavd! main Road, Rajkot, M/s India Enterprise,
-Plot Ne. 33, Udaynagar street-1, Mavdi main road, Rajkot and M/s PC

Enterprise, Ofﬁce No 110, Handarshan Arcade, 150 Ft. Ring Road, Rajkot.

A 5 Thougli, T am not the owmer of the above mentlonod firms. but I looked
~after all the work of M/s Maruti Enterprises (now closed), M/s India enterprise
" and M/s PC e:nterprrse with the help of staff. Basically, our work is to receive

the cash amount in.our 9 bank accounts of the aforesaid firms.- -

These Bank accounts were opened during the penod from Maxch 2015 to. Tune
2015, Al the bank accounts of M/s Maruti Enterprise wese closed on
December 2015 except ove account of Bank of India.

'We have opeued the above ttientioned 9 bank aocounts and gave the details of
these accounts to the middleman located in-Morbi. The middleman are working
; bellalf of tile manufac.turen tocated in Morbl These middleman then gives -
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our bank details 10 the tiles manufacturer of orbi who' in turn further passes
these details to their tiles dealers located all over India. . *

Ihe tile dealers then deposits cash in. these accounts as per the instructions of

. the ceramic tile manufacturers who in tam inform the middleman. The middle

man then inform us about the cash deposited and the name of the city from
where the amouat has been deposited. We cheek all our bank accounts through

_ -online banking’ systems on the computer installed in our office and take out -

7 } ‘the pnntout ‘'of the cash amount deposited during the entire day in all the
accounts and mark the details on the printouts. On the same day latest by 15:30
hus, we do RTGS to M/s Giddhanth Agency in lieu of the RTGS, M/s
Siddhanath Agency gives the cash amount. The said cash is then distributed to
concern middieman. : _ o

Q.6 Please give the details of persons -whnl:) had depo.éited the amount.in your
firms namely M/s Maruti “Enterprise, M/s. fndia Enterprise and M/s PC
Enterprise? : ' :

A.6 We are not aware of any persons who had ‘deposited the cash amount in
our bank accounts. The ceramic lile manufacturers direct the said pariies to
deposit the amount in cash in these accounts, As already stated above, we had_
given our bank account details to (he middle man who had in turn given these
numbers to the tile manufacturers.” ' : .

8.4 | have gone through the Statement of _Shri Sandipbhai Bachubhai Sanariya,
Accountant-turn{ashiér of "M/s. Sar_vodéya Shroff, Morbi, recorded on
24.12.2015 under Section 14 of the Act. In the said stalt'ement,‘Shri Sandipbhai-

Bachubhai Sanariya, inter alia, deposed that,

“Q.2 Please state about business or service activities and working patiern of
your firm, M/s. Sarvodaya Shroff? . -

‘A2 1 am working as an Account-Cum Cashier in M/s. Sarvodaya Shrof,
having office at 1* floor, Above Shree Ram Farsan, Chandramuli Complex,
Ravapar Road, Bapa Sitaram Choisk, Morbi since five yedrs. Shri Shaileshbhai
Odhavjibhai Marvaniya, is the owner of M/s. Sarvodaya Shroff who is residing
at “Keshav”, Darpan-3, Ravapar oad, Morbi. ShrivS'héileshbhai Odhavjibhal
Marvaniya, is also one of the pirtner of M/s. Sun World Vitrified, Ghuntu

~ Road, Rajkot, a tiles manufactuier, having share of 20%. 1 state that M/s.
Sarvodaya Shroff is doing the business of commission agent for disbursing the
cash deposited by the customers of various Tile manufacturers, Traders &
Showroom located at Rajkot, throughout India, since lasi seven years. We are ’
charging commission Rs.50¢- to 5.100/- per lakh from our client and varies
from-client to client. Our main Shroffs are M/s. Maruti Enterprises, M/s. JP
“Enterprise, M/s. India Enterprise & M/s. PC Enterprise, all belonged to Shri

. Nitinbhai of Rajkot and M/s. Ambaji Enterprise, 101 1* Floor, Sathguru
Arcade, Dhebar Road, One Way, Rajkot {now closed) and M/s. K. N. Brothers,
Office No. 505, 5® Floor Unicorn Centre, Near Panchnath Mandir, Main Road,
Rajkot. _ ' N '

The.procedure is that initially we take the bank account details from our main
Shioff and convey the same to the tile manufactarers and also to “Tiles
showroom owners. These manufacturers and Tiles.showroom owners in tuin '
forward the-said defails to their customers located ali-aver: India, who wish to
deposit cash against sale of tiles by them. The customers, 8s per instructions of

. these manufacturers and showroom owners, déposit cash in thesé accounts. and
o form them about’ the deposits made by them. These manufacturers and
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" showroom owners in hMT@[!n us about tL“ils of the account in which
the arhount has been deposited and also the amount and the city from where the
amount has been deposited: We then inform-the concerned Shroff, in whose

_ account the cash amount fo us in Morbi at.our office and we after deducting
our commission, hand over the cash to the concerned Ceramic Tiles

~ mariufacturers and Ceramic Tiles Showroom owners. [ further state Shri
Shaileshbhai Odhavjibhai Marvaniya used to come to our office in moming to
give cash & detail statements of the parties to whom.cash is to be delivered and
in the evening I used to hand over day lo day details of all transactions. Cash
Balairce,  Cash -acknowledgement slips, Cash Book statement to  Shri
Shaileshbhai Ordhavjibhai Marvaniya. .

Q3. Please produce the documents / details relating to the transactions

made with Shroffs and clients, Cash acknowledgement slips showing
. handing over cash to respective client, Cash Book Statements, ~ Commission -
. for the last five years of your firm M/S. Sarvodaya Shroff?

‘A3. _As I have been asked to ptoduce above documents, I immediately
. conlacted my owner Shri Shaileshbhai to hand over the documents /details as
asked for submission. In turh Shri Shaileshbhai asked his nephew, Shri chirag
Rameshbhai Marvaniya, to deliver some documents to. me which I produce

o _ ' today as detailed below.

(i)  Afile'containing copy of statements showing detail of cash deposits in
‘respective bank accounts, throughout India, for the period from
03.12.2015 to 19.12:2015, Rajkot office Rojmel for December'2015
Cash Acknowledgement Slip, containing pages from 1 to 799.

_ (i)} A file containing Cash Acknowledgement Slip, contdining pages
from1t0849. - .
CLo(n) A file containing Cash Acknowledgement Slip, containing pages from
. Tt 70L R -
I further state, we maintain a diary wherein entries of all transactions relating
to receipts of cash from Shroffs and disbursement of the same to the
respeclive clients with commission deducted are being shown by us. Shri
. ' Shaileshbhai keeps the diary in his own custody and every mi;ming he gives
s the same along with cash balance for making daily entries and we hand
" . over back the diary to Shri Shailesbhai at the end of each day. Therefore, I
"~ am not in a position to produce the same. However, 1 assure that I will inform
my owner Shri Shaileshbhai to produce the same ‘

I further state that in Cash Acknowledgement slip as per the direction of Shri
Shaileshbhai’ wé used to mention the cash amount delivered in thousands viz.
Rs.99,000/- would be written as "99". In the cash acknowledgement slip we used
to ‘write the name of the:person along with his mobile number to whom cash
delivered and on the back side we write the code naime of the client represenling
the -tiles ‘factories / showrooms with details of amounts deposited in bank
accounts at each center. The figures are also mentioned in the same pattern i.e. in
thousand on eachi slip. o

. 1 further .state that I don't know the place where. Shri Shaileshbhai
. Odhavjibhai Marvaniya keeps - details of  all {ransactions, Cash, Cash .
Acknowledgemeit slips, Cash Book Statements elc. on everyday and where
ail ‘these documents of the past period are lying. Ounly Shri Shaileshbhai
¥s about the whereabouts of the documerits of the past period.
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Q.8 [ am showing you the statement dated 22.12.2015 of Shri Solanki IS
Mohanlal S/o Shri Mohaa Lat Solanki, Proprietor of M/s. K.N. Brothers,
Office No. 505, S® Floor, Unicorn Centre Near Panchnath Mandir, Main
Road, Rajkot and statement dated 24.12.2015 of Shri Nitinbhai Arjanbhai
Chikani, Sfo Shai Arjanbhat Ila(lavjibhai Chikani, Block No. 403 Vasant
Vihar Patidar Chowk Sadhu Vésvani Road, Rajkot. Please go through it and -
officer your comiments. ' ' '

A8 . Ihave gone through the statement dated 22.12.2015 of Shri Sotanki JS
Mohanlal S/O Shri Mohan Lat Solanks, Proprietor of M/s. K. N. Brothers,
Office No. 505, 5" Floor, Unicon Centre, Near Panchnath Mandir, Main
Road, Rajkot and statement dated 24.12.2015 of Shxi Nitinbhai Arjanbhai
Chikani S/o Shri Arjanbhai Jadayjibhat Chikani, Block No. 403, Vasant Vihar '
Patidar Chowk, Sadhu Vasvani koad, Rajkot and put-my dated signature in
token of the correctness of the facts mentioned therein and T am in full

agreement of the same. :

Q.9 Please proyide the details of bunk accounts of main Shroffs wherein the
customeis of your clients deposit cdsh on day to day bzi;sis. R

A9 T state that Bank Account number. 7933005900000048 of Punjab
National Bank, Kuvada Branch, Rajkot of .our Shroff asmely M/s. KN
brothers; Bank Account Number 3766002100027 12 io Punjab Nationat Bank, .
Kalavad Road, Rejkot of our Shroff Mfs. P. C. Enterprise are.the accounts
dedicated to our firms, wheiein w2 instruct the clients to deposit cash by their.
customers on day to day basis from diffevent locations meant to be"delivered to
the tiles manufacturer/show rooms of the mannfactures™

8.41 - | haQe-also gone'thmugh. the further Staténﬁéﬁtﬂ.o‘f“ Shri’ Sandipbhai
Rachubhai Sanariya of M/s. Sarvodaya Shroff, Morbi, recorded on 02.01.2016
under Section 14 of the Act. in the said statement, _Sh_ri.'Sandipbhai Bachubhai

Sanariyé, inter alia, deposed that,

“Q:2. During recording your Statement dated 24.12.15, you stated that you
maintain a diary for recording all.iransactions relating tb receipts of cash from
Shroffs and disbursement of the same to the respective clients. You had further
stated that you would inform your owner Shri Shaileshbhai to produce 'the
same. Please produce the same. ' o ' S

A.2. In this regards, | state that | had mformed to Shsi- Shaileshbhai .on the
same day to handover the diary «nd other celated records to DGCEI Office,
Ahmedabad immediately.. Sir. 1 do not know the reason why he has yef not
produced the said records 10 your o ffice till date. ' _

Q3. Please produce the documents / details relating to the transactions made
with Shroffs and chients, cash acknowledgement slips showing handling over
cash to respective clients, Cash book statements, commission etc. for the last
five years of your firm M/a. Sarvoday Shroff.

A3, Sir, in rhy statement dated 24.12.15, have already stated that the
documents 7 details relating to the transactions made with Shroffs and cliems,
Cash Ackrowledgement shps showing handling over cash to respective clients,
Cash book statements, COMMIssion etc. in respect of my firm M/S. Sarvoday
Shroff have been kept by Shri Shaileshbhai, Owner of the firm. Further, 1 have
already produced records. which 1 received from Shri Chirag, nephew of Shri

aileshbhai on 24.12.15 to yow office during.recording my statement. I do
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not have any records of wfth’ me and figeafore J am not in ositi
: Produce the same “m - “ e positiot to
Q. 4. plcase peruse followin"{_i files produced by ou dunn record
. Statement dated 24.12.15 Y © lng your
- (i) A file containing copy of a statemcnts showmg detmls of cash deposits
in respective bank accounts, throughout ladia, for the period from 03.12.2015 .
to  19.12.2015, “Ragkot office Rojwel  for ‘December'2015,” Cash
Acknowledgcment 8lip, containing pagés from 1 to 799 5 |
gl i) A file conialmng Cash Acknowledgement Slip, containing pages from
. 1to 849; g
: g l(l)ll) Afile contammg Cash Acknowledgemcnt Slip, contammg pages from 1to
Please explam who has prepared thcsc secords. |

Ad, Today, I have perusccl fol!owmg ﬁles which I had producecl during
recording my statement dated 24.12.15. T state that I have prepared all cash
acknowledgement slips which are available in the all three files. I have
prepared these slips to record the name and details of the persons who coliect
cash from us, cash amount. place from where the same was deposited etc. As
regards, statements showing details of cash deposits in respective bank
. accounts as available in File No. 1 at P. No. 31 10,55, I state that the same were
o prepared by M/S. K.N. Brothers and handed over to us for our record. Further,
- statements shovnng details of cash deposits in respective bank accounts as
 available in File No. 1 at P. No. 0! to 29, I state that the same were prepared by

Shrl Nltm of M/S P.C Enterpnse and haiided over to us for our rccord

Q5. Please explam and de-code entries as récorded by you in all cash
acknowledgement slips produced by you _

AS. Today, 1 have gone through the records as produced by me. Sir, please
~ provide me blank worksheet containing columns like S. no., Record No., Page
No., date, name of the person.of the manufacturer who collects the cash, name
of the Ceraniic Tiles manufacturer at Morbi, Actual cash handed over, City
- from where the cash was deposited, Rematks etc Please provide me sufficient
amount of blank seats with basic data of first three columns. I will sit here and
verify acknowledgement slips and fill up the de-coded factual data in the said

blank worksheets i in my own handvmtmg

. L Q. 6 Today, as requestcd you are prowdcd following three worksheets having
first three columns duly f fled up. Please peruse each acknowledgement slip
~and fill up the de-coded data in respecuvc column and rcnmled all seats duly

Stgncd by you

A.G.. Today_. } have gone through each cash acknowledgement slips as
produced by me. After going through and verification, I have filled up all the
details like date, name of the person of the manufacturer who collects the cash,
" name of the Ceramic Tiles manufactwrer at Morbi, Actual cash handed over.
Clty from where the cash was deposited; rematks etc. in my own handwriting
- and as per my understanding. ! kereby submit followmg worksheets corrcctly
filled up and signed by me. ,
For File A-1- Worksheet pages from 01 to 27 -
For File A-1- Worksheet pages from 01 to 31 and
~ For File A‘-I-. W_orlcéhecl pages from 01 to 26

9. On analyzmg the documentary evidences coltected during lnvestlgatton :
from MI 5 K N. Brothers Rajkotf M/s. Shree Amba}i Enlerpnse, Ra]kot and M/s
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~ well as deposition ‘made by Shri Lalit Ashumal Gangwani owner of M/5 K, N.

Brothers, Ra]kot ! M/s. Shree AmLa;n Enterprzse Rajkot and Shn Nitinbhai
Arjanbhai Chikani, actual owner ol M!s pP.C. Enterpnse Ra]kot and Shri
sandipbhai Bachubhai Sanariya of M/s. Sarvodaya shroff, Morbi, In. their

- respective Sratements recorded unjer Sectlon 14 of the Act, | find that

cust_orners_'of Appettant No. 1 had cleposued cash arount in bank accounts of M/s
K:N. Brothers, Rajkot/ Shree Ambafi I-nterprlse Rajkot and M/sP.C. Enterprlse,'
Rajkot,. all Shroffs, which was converted into cash by them:and handed over to
M/s Sarvodaya Shroff, Morbi, Broker/Middleman, who admittedly handed over

‘the said cash arnount" to Appellant Ne.-1.

9.1 On exarmmng the Statements of Shri Lalit Ashurnal Gangwani, owner of
M/s K N. Brothers Ra;kot! ‘M/s. Shree Ambajl Enterpris‘e Rajkot, Shri Nitinbhal
Arjanbhai Chlkam actual ownel of M/s. M!s PC Enterpnse Ra)kot -and Shri
Sandipbhal Bachubhal Sanarlya of Ms. Sarvodaya Shroff; Morbi, it .is apparent
that the said Statements contamecl plethora of the facts whlch are in the
knowledge of the deponents onty. For exarnple Shrl Sandlpbhal Bachubhai
Sanariya decuphered the meamng (nf each and every entry ‘written 10 their’
private records. They also gave detarls of when and how much cash was
delivered to which Tile manufacturers and even concemed persons who' had
received cash amount. It is not the case that the said 9tatements were recorded .
under duress or- threat. Further sai statements have not been retracted. 50,

veracity of deposition made in- said Statements and information contained in

seized. documents is not undel dispute.

92 | find that the Appellant Mo. 1 had devised such a modus opemndr that Ly
was almost irnposmble to 1dent1fv buyers of goods or transporters who
transported the goods The Appellanr No. 1. used to. mform M/s K N. Brothers

Ra]kot ! -MIs. Shree’ Ambaji Enterprize, Ra]kot Mls P. C Enterpnse Ra]kot all
Shroffs or Shni Sandipbhal Bachu' )hal Sanariya, broker!Mlddlemen about
deposit of cash in bank accounts of Shroff on recenpt of commumcatton from .
their buyers and such cash amount would reacn o thern through
rmddlemen!brokers when cash améunt was deposrted by buyers of goods in
bank accounts of Shroff, the same was not reflected in bank statements as

emerglng from the records So, there was no detailts of buyers available who had

deposnted cash amount in bank accounts ‘of Shroff. Trus way the Appellant No. 1

was able to hide the udenuty of buyers of 1ll1cntly rernoved -goods. It is a basic

common sense that 0o person witl malntaln authenuc records of the illegal

_ actwmes or manufacture being done by it. It is also Aot possrble o unearth- all

mvolved in the case. The ad}udlcatmg authonty IS requxred to
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examine the evidences on r '_;;,_'nd decrde thm The Hon'ble. ngh Court in
the case of International Cylmders Pvt. Led reported at 2010 (255) ELT 68 (H.P.)
has held that orice the Department proves that somethmg ittegal had been ‘done
by the manufacturer which pnma facie shows that 1tlegal actwrtles were being

carried, the burden would shift to the manufacturer

9.3 Itisalso pe__'r_tr'nent to mention that the adjudicating authority was ot

-conducting a trial 'of- a criminal case,‘ but waS'adiudicating a Show Cause Notice '
as to whether there has been clandestme remova! of excisable goods wrthout

payment of excise duty. In such cases, preponderance of probabilities would be

‘sufficient and case is not required to be proved beyond reasonable doubt. | rely

on the Order paaeed by the Hon’ble CESTAT, Bangalore in the case of

Ramachandra Rexms Pyt. Ltd. Reported as 2013 (295) E.L T. 116 (Tn - Bang ), -
wherein it has been held that, -

© %7.9°In a case of claridestine activity involving suppression of production and
clandestine remeval, it is not expected that such evasion has to be ‘established
by the Department in a mathematical precision. After all, a person indulging
. in clandestirie activily takes sufficient procautlon to hide/destroy the evidence.
The evidence available shall be those left in spite of the best care taken by the
persons_involved i in such clandestine activity. In such a situation, the entire
- facts and circumstances of the case have to be looked into and a decision has
10. be -atrived at on the yardstick of “preponderance of probablllty and not on
lhe yardstick of ‘beyond reasonable doubt’, as the doctslon 1s being rendered-
~in quaui-Judmal proccedmgs

9.4 | also rely'on the Order passed by the Hon’ble Tribunat in the case- of
A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has been held

that,

: “Inn all such cases of clandéstine removal, it is-not possible for the Department
to.prove the same with mathematical precision. The Department is deemed to

have discharged their burden if they place so much of evidence which, prima

- facie, shows that there was a clandestine removal if such evidence is produced

by the Department Then the onus shifts on to the Appellants to prove that
thcre was no clandestme removal”.

10.  After careful examlnatlon of evidences available on record in the form of

documentary evidences as well as oral evidence, l am of the c0n51dered opinion

that “the Department has drscharged jnitial burden of . proof for alleging

clandestine removal of’ goods and’ the burden of proof shlfts to the assesse to
establlsh by lndependent evidence - that there Was o clandestine removal and
- the assessee cannot escape from the rigour of. law by plckmg loopholes in the
. ewdences placed by the Department. | rely on the declsion rendered by the
' Hon ble Madras High Court in the. case of Lawn Textile MlllS Pvt Ltd Reported

as. 2018 (362) E.L.T. 559 (Mad.), wherein |t has been held, that

30. .The. above facts will clearly show that the: a.llegatlon is ohe o[
: destme rcmoval It may be true that the burden of provmg Such an
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aljegation is. on- the Depastment. However, clandestine removal with. an
intention 10 evade payment of duty is always done in a secret- manner and nof
as an open transactiop for the Department 10 immediately detect the same.
Therefore, in case of clandestine removal, where -secrecies ir;‘volved, there
may be cases where direct documentary evidence wiil not be available.
However, based on the seized records, if the Department is able to prima Jacie
establish the case of clandestine removal and the assesse is not able-10 give
any plausible explanation for. the same, then ‘the allegation of clandestine -
rernoval has to be held to be proved. In othex words, the standard and degree
of _,pfoof, which 18 reguired in such cases, may not be the sanme, as in other
cases where there is no al legation cf clandestine removal.” o

11. The App_ellan.t has contended - that Since. ,_cr'.qss- “éxamination of_
Departmental witnesses were not allowed, their statéinents cannot be relied
upon while passing _t'_hé order and de‘l-_arrnining the duty amount payablé by it. In-
this regard, | find that the Appellant No. 1 had scught -c[oss‘.examinétion.of Shry
Lalit Ashumat 'Gangwani and Shri Jaye;'t‘\ Sotanki of M/s KN Brothers, Shri Sandip
Sanariya of M/s Sarvodayé Shroff, Shri Shaitesh -Odh'ayjibha_i Marvania of M/s.
Sarvodaya  Shroff and Shri Nitin Arjanbhai Chikani of: M/s. Maruti Enterprise

during the course of adjudicaition. The adjudicating authdri_ty dén'red the request

of cross examination by obserying in the impugned order, inter alia, as under:

“19.4 Further. as discussed above, ail the witnesses have admitted their
respective role in this case, under Section 14 of the Central Excise ‘Act, 1944,
voluntarily, which is binding upon them and relied upon in the cdse of the
Noticee. Further, 1 find that all the witnesses have not retracted ‘thewr
statements. Therefore, the same are Jegal and valid pieces of evidence in the
eyes of law. it is a settled legal position that cross examination is not required
io be allowed in all cases. Moreover, there is po provision under the Central
. Excise law to aliow cross examination of the witmesses, during adjudication of
the case. The denial of opportuaity of cruss-examination does not vitiate the
adjudication proceedings. The adjudicating authority - was not conducting a
tial of criminal case, but was adjudicating a SCN as to-whether.there has been
clandestine removal of excisable goods withoul paymenf of duty, | find that
the Noticee has not provided any independent evidence to show that there was .
no clandestine removal. In this regard, | place reliance upon the Hon’ble High
Court- of Madras in the case of Commissioner of Central . Excise Salem Vs
M/s Erode Annai Spinning Mills (Pvt.) Ltd, reported at 2019 (366) ELTG47,
. wherein it was heid that .wheve opportunity of cross examination was not
allowed, the entire proceedings wil' not be vitiated. ... ..." »

11.1 1 find that none of the statements of Shroff/ Middlemen/Brokers recorded
during investigation_héve been retracted nor theré is-any allegat-ic;n of duress or
threat during recording of Statements. Further, Shr’dff!Middl_ernén!broker-have
no _reaéon to depose before the investigating officers - sornethih_g which is
. contrary to fai:t_s{.'lt is also pertinent to mention Lha't‘the""pregé;nt case was not
one off case hiﬁvolving élandeﬁtine remo__val'of goods 'b):f’-:;l'i_le._ manufacturers of
_Morbi.'-..lt' is on __réCprd that DGCEl had ‘simuttaneousty booked offenc‘e cases
agains-t 186“su‘ch ‘manufacturers for. evasiOn'. of Ceht(a_l'-_EXC}Se .dﬁty who' I;ad
addpted_,s'imil;iif modus operdndi ‘by routing. sate p'ro,g‘:eéds'-df illicitly cleared
i cods through Shroffs / Middlemen/brokers. jt’is ‘also on r'ééords that
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out of said 186 marmféctufe_rs haci adrrilittéd ths :'-egati'ons and had also paid
duty evaded by them. Séﬁé docﬁmentaw “evidences .. gathered by the
investigating offit_igrﬁ from ‘the pfemiées of Shroffs / middlemen con_taihed trails
of illicitly removed goods and 'prepmj-defapce of .probabil.ity is éertainly against
Appellant No. It I_-_uas- been consistently _hs;ld by- 'thé_:higher appel[éte adth‘ority
that cros'-s examination is not rﬁandaiory and it"depéné,ls on facts of each énd_
evéry cas_e. | rely on the decision réndered by the Hon'ble Bombay_'High Court in
 the case of Patel Engineering Ltd reported as 2014 (307) E.L.T. 862 (Bom.),

wherein it has been held that,

. “23.  Therefore, we are of the opinion that it will not be correct to hoid -
that irtespective. of the facts and circumstances and in all inquiries, the
right of cross examination can be asserted. Further, as held above which
rule or principle of natural justice must be applied and followed depends
upon several factors and' as enumerated above. Even if there is denial of
the request to cross examine the witnesses in dn inquiry, without anything

- more, by such denial alone; it will not be enough to conclude that
principles of natural justice liave been violated. Therefore, the judgments
relied upon by Shri Kantawala must be seen in the factual backdrop and

- pecultar circumstances.of the assessee’s case before this Court.” :

11.2 * By following the above decision and considering the facts of the case, |
hold t.'hal': the adjudicating authority has not erred by not acceding request for
cross examination of the witnesses, as sought by Appellant No. 1.

._12'. . The -App_e(_la_nt has contended that i the entire cé_se except fqi' so called
evidences of receipt of money from the buyers of tiles through™ Shroff/
- Middlemen/ Broker; no other evidence of man;i(acture of tites, procurement of
raw materials iﬁcl‘uding fuel and ‘p_owé'r-for .manu-fac-_'th_re -of tiles, .dgplbyment of
staff, maﬁu'cht'liq:e, transportation of raw mMaterials-as well as _f:inished goods,
payment, to all in{:luding réw ‘ma'terial.;uppli_eré', transporter'_s' eté_._ in ca_sh have
‘been gafﬁeréd. Thé 'A'p_pellar!t fu_rt:har.cqntended,htha‘t no statement of any of
- buyers, tr;inspor_pe_afs who t.ransport;_ad raw ﬁ-}éte’ria[s émd finiﬁhe_‘d goods etc. are

-relied up'c'm:pr' eve.'n‘avai.lablé. It is settled positio'n‘ of law that in gbsehée of such
.evidences, grave allegatiﬁns .of rlandestine. femovai cannot_‘_ sustain and relied

upon various case laws. .

12.1 I.find that tﬁe investigating 6ff'i{:ers gathered evidéncés_ from the premises

of M/s KN Brothers, Rajkot ‘ahd'WslPC ‘_Ehteil"[iris-e, Rajkot, .Shroffs, which

indicai_eg that Appetlant No. foutjed_ sales 'ﬁroééeds of illicitly removed goods
- through the said Shroff and ¥M-i;:ld[emen/_’8rdke'r.' The . said evidences . were
corroborated by. the depesitions made by Shri Latit Ashumal Gangwani, owner of
Mis IK.N. Bl:'others,’.‘-Rajk“ot /- M/s, Shree :?.nibaji Enterprise, ._'l‘laj!‘(ot:_ Shri ﬁitinbhai
;Arjanﬁhai Chikani, actual owner, of ‘hlﬂfs.'P.C.‘ Eti_téfgri’se, .Ré_jkot and Shri
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Sandipbhai Baehubhal Sanarlya of M!s Sarvodaya 'Shrofl Morbi, 'broker-,'doring
the course of ad]udrcatron Further as dlSCuSSEd supra, Appellant No. 1 had

devised such a modus operanda ‘that il was difficult to 1dent1fy buyers of goods or:
transporters who-transported ‘the goods. In catena | of decnsrons it has been held

that in cases of. clandestine removal it is not possibte tO unearth all the

evrdences “and Department is not rec nred to prove the. case with rnathematlcal

precision. | rely on the Order passed by the Hon bile CESTAT, Ahmedabad iy the

~ case of Apurva Alun‘nmum Corporatlnn reported at 1996. (261) E.L.T. 515 (Tri.

Ahmd.), wherein at Para 5.1 of the order, the Tribunal has held that,

“«Onee again the onus of provmg ‘hat they have accounted for all the goods
produced, shifts to the appeilants and they have failed to discharge this
purden. They want the department 10 show challanwise details of goods .
transported or nol transported. There are several decisions of Hon'ble
Supreme Cowrt and High Courts wherein it has been held that in such

_ clandestine activities, onty the person who indulges in such activities knows
all the details and it would not L= possible for any investigating officer 10
uneacth all the evidences required 'md prove with m'lthemahcal precision, the )
evasion or the other 1llegal activities”. :

13.  In the writen “submission made at the time of personal heanng, the

- authorised representatwe SubmlttE(l that in. TableH at Page 133 of the

‘investigation Report’, it is menttonel that Shn Shalleshbhal Proprtetor of M/s.
sarvoday Shroff, had identified M/s. Fed Stone Granito pvt. Ltd. in his statement
based on Wthh Table-H was prepare-l that the fact is that Shri Shalleshbhar n.
his statement had given | narnes of 75 rnanufacturers and 1n that tist of 75
rnanufaclurers there is no mention of name of M/s. Red Stone Granito Pyt. Ltd.,

j.e. the -appellant that further in ths statement of Shn {Sandlpbhar B..Sanariya,
there is a lt_st of 75 manufacturers and in that list also, there is nO mention of
name of the appellant and as such the very base on ‘which the name of the
appellant has been mcluded in the ‘lnvestlgatlon Report’ is pot indicating the
name of the appellant; that in the entlre notrce or the. impugned .order, there is
no evidence suggestlng the name of the appeliant allegedlsr involved _ in
olandestine clearance and according! 1) there cannot be any involvement of the
co-noticees (appellants) and therefore, the lmpugned order is reqdired to be

quashed and set aside wlth consequentlal retief.

13.1 l. have gone through Tabte - ‘W’ prepared on the baS15 of Statement/
deposition and records submitted by cash handler Shri Sandlpbhal Sanariya of
M/s Sarvodaya Shroff, which is appearmg at Para 10 2 4. to Para 10.3 of the

1nvestrgat\on report attached with Show Cause Notrce s observed that name

of Appellant Mo. 1 18 appeanng at Sl No 37 .of . Table H contained in

lnvestlgatlon report and it is also mentioned therein. that name ‘Red Stone’ was
in the daily sheets maintained by Mr’ 5 Sarvodaya Shroff Thus demand is
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raised on the basrs of docmtary evidencesmcted from M/s Sarvodaya
- Shroff,. broker/ mrddlernen therefore discard this contention as not
sustainable ‘ '

14, Appellant No 1 has contended that the ad]udr(:atmg authorrty has not
neutrally evaluated the evidences as we[l as. submission made by 1t but heavrly
‘relied upon the general statements of Shrofi Mrddleman!Broker scan copy of
private records of K N. Brothers, and M/s Sarvodaya Shroff broker reproduced
in the SCN. He has not seen that Shri Vishat P Raryam Drrector of Appellant No.
1 has. fited affrdavrt dated 04.03.2021 to the effect that they have not
manufactured and .sold goods as mentioned in the Show Cause Notice dated
27.11.2020 without invoice and without payment of duty of excise; that they
have not received any cash as me}ntion_ed in SCN frorn any person.' :

14.1 1 have gone through the said Affidavit dated 04.03.2021 filed by Shri
Vishal P. Raiyani, Appellant No. 2 herein, contained in appeal memorandum. |

find that as narrated in Pard 3 of Show Cause Notice, summons were issued to

the Appellant by . the investigatmg authorlty on ‘1. 09. 2016, 08.03.2018 and -

21.03. 2018 to produce varrous documents and to give oral evrdence but they did
not. appear Fhus, opportumtres were given to the Appellant to explain their
. position. However they chose not to avail the opportunity. It is apparent that
filing affidavit after issuance of Show. Cause Notrce is merely an afterthought and

it has no bearing on the outcome of this case.

15. In view of above, the various contentions raised by Appellant No. 1 are of
no help to them and they have failed to discharge the burden cast on them that

- they had not mdulged in clandestine removal of goods On the other hand, ‘the
.. 'Department has addUCed sufficient oral’ and docurnentary corroborative
evidences to demonstr ate that Appellant No.t indulged in clandestine rémoval of
' goods -and evaded payment of Central Excrse ‘duty. therefore hold that
: confrrmatron of demand of Central Excise duty amount of Rs.18,24,822/- by the
_ adjudicating authority is correct legal and proper. Since demand is confirmed
it is natural consequence that the confirmed dernand is required to be _paid

along with mterest-_at applicable rate urder Section 11AA of the Act. |,

therefore, upho_.ld ordef to pay, interest on confirmed demand.

16. The Appellant has contended that Tile., were notified at Sr. No. 58 and 59
under Notification No. 49/ 2008-C.E.(N. T. y -dated 24.12. 2008 as amended issued
Undel Sectlon 4A of ‘the Act and duty was. pay‘ab!e on the retail sale price
ed on the goods tess abatement @ 45%. Though there is no ‘evidence of
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manufacture énd ctearance of goods that too without declar'ation of RSP/ MRP‘,
duty is assessed considering tﬁe <o called alleged realized value as abated value
without '.any legal 'backing._ “The Appellant further contended that duty is to be
determined aﬁ per Secti_on_ '4A(4) of the Act read- w1th ‘Rule‘-4(i)_c'>f Central Excise
(Deﬁermination of Retail Sale. Pri_cé of. Excisabte chods)‘ Rules, 2008,which
provided that hi‘gheét of the RSP/MRF declared on the goods during the previouﬁs'

or succeeding months is to be taken for the purpose of assessment.

16.1 | find it is pertinent 1o examine the provisions contained in Section 4A of

the Act, which are reproduced as under:

“Section 4A. Valuation of excisable goods with reference to retail sale price.-
(1) The Central Governmeat may, by pofification in the Official Gazette,
specify any goods, in relation to which it 1§ required, wnder the provisions of
the [Legal Metrology Act, 2009.(1 of 2010)] or the rules made thereunder or
under any other law for the time being in force, to declare on the package
thereof the retail sale price of such poods, to which the provisions of sub-
section (2) shall apply- ' - :
(2) Where the goods specified under sub-section (1) are excisable-goods and-
" are chargeable 10 duty of excise with reference to value, then, notwithstanding
anything contained in section 4, such value shall be deemed to be the retail
sale price declared on such goods 12ss such amount of abatement, if any, from
such retail sale price as the Central Government may allow by notification in
the Official Gazette.” o B ]

16.2 | find that in terms of the Legal Metrotogy Ac"t, 2009, retail sale price is
required to be declared on packages when sold to retail customers. This would

mean that when ggods are sold to customers, other thaa retail customers, like

“jnstitutional customers, the provisions of Legal Metrolo‘gy Act, 2009 would not be

appticable.

6.3 On examining the present case in backdrop of above provisions, I find that
Appeltant Nc 1 has not produced any -evidences: that the goods were sold to
retail customers. Further, as discussed above, Appellant No.1 had adopted such

a modus‘_operandi that identity of buyers could .rot be ascertained during

investigation. Since, applicability of provisions contained in Lggal Metrology Act, - .-

2009 itself is not confirmed, it is not possible to extend benefit of abatement

‘under Section 4A of the Act. Even if it is presurned -that a_i_l the goods sold by

Appellant Mo.1 were to fet@il customérs-..theh alsa what was realized thiough

) S'Ijroff'!Middlemen _capnot. be considered- as MRP-value for the.reason that in
. cases when.goods, are: sold through dealers,. rlealized_v'alue woﬁl‘d be' less than

. MRP value since dealer price.is always less than MRP .price. -

ards contention of A'ppetlam 'No.1' thatl.tiufy:_'"isz to be "c_l_ete':'ﬁlinéd as
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per Section 4A(4) ol'f the Act :With Rule 4(i),mtral Excise (Determination

of Retail Sale Price of Excisable Goods) Rules, 2008, | find it is pertinent to

o examin_e‘- the provisions of Rule 4 ibid, iwhi:Ch dare reproduced as under:

“RULE 4. Where a menufacturer removes the‘eit‘cis‘ab[e_ .goods specified

under sub-section (1) of section 4A of the Act, "

(a) without déclarin'g the retail sale price on the packaées of such goods;
o : o I '
(b) . ’ by declaring the retail sale price, which is tiot the retail sale price as
required to be declated under the provisions of the Standards of Weights and

Measures Act. 1976 (60 of 1976) or rules made thereunder or any other law
- for the time being in force; or ' ' :

(c}) by declaring the retail sale price but ob-litera_tes.thc same aftér their
- removal from the place of manufacture, '

then, the retail sale price of such goods shall be ascertained in the following
mianner, namely. :- .

(i) if the manufacturer has manufactured and removed identical goods, within
a period of one month, before or gfter removal of such goods, by declaring the .
retail sale price, then, the said declared tetail sale price shall be taken as the
retail sale price of such goods : ' .

(ii) if the retail sale price cannct be ascertained in terms of clause (i), the retail

 sale price of such goods shall ‘be.ascertained by conducting the enquiries in

" the retail market where such goods have normally been sold at or about the
. saspe time of the removal of such goods from the place of manufacture :

Provided that if more thair ope retail sale price is ascertained under clause (i)
or clause (ii), then, the highest of the retail sale price, so ascertained, shall be
- taken as the retail sale price of all such goods. " :

16.5 1 find that in the present' tase, the Appellant No. 1 has not demonstrated

“as to -how their case- is covered by any of the situation as envisaged under sub

clause (a), (b) or (c) of Rule 4 ibid. Hence, prov!sions q'f Rute 4(i) ibid is not

applicable in,fﬁe present case.

16.6 - In view of‘labOVe, plea of Appellant'No. 1 to assess the goods under

Section 4A of the Act cannot be accepited.

7. The Appellant has contended that all-the alle_gatio_ns are baseless and

total‘ly upﬁsubstahtiated,l th.erefore,' quéstibr\'o_f alleged suppression of facts etc.
also does not -arise. The Appeliant further con‘tended that none of the si_tuation

suppression of "faéts, willful mis—st'atem'ent, fraud,'collusion etc. as stated in
Section 1'1'A“(4) of the Central Excise Act, 1944 exists in the instant case but it is

alteged suppression of facts in the __iinpugned order based: oh the general
allegation'; | ﬁnd'_thzit,lthe A'ppellant_No. 1 was fouhd indulging_ in clandestine

‘removal- of goeds and routed the cash thra_li-gh Shroff/Middlemen/Broker. The

ndi adopted by Appellant No. t was unearthed dUring investigation
' Page 13 of 25
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carried out against them py DGCEI, Ahmedabad Thus, this is a clear case of

suppressron of facts with rntent to EVcldE payment of duty Consrdenng the facts

¥

of the case, | am of the oprmon that the ad]udrcatmg authority -was ]usufred in -

invoking extended period of limitaticn on the grounds of suppressron of facts.

Since nwocatlon of extended perrod of hrmtatlon on the grounds of suppression ’

of facts is “upheld, penalty under Section 11AC of the Act lS mandatory, as has
peen hetd by the Hon ble Supreme Court in the case of Ra]asthan Sprnmng &
Wweaving Mills reported as’ 2009 (238) E.L. T.3(5.C.), wherem it is held that when
there are ingredients for invoking ex*ended penod of limitation. for demand of
duty, imposition of penalty under Section 11AC is mandatory. ‘The ratio of the
said judgment applies to the facts of the present Case. |, therefore, uphold

penalty of Rs. 18,24, 822/ imposed under Section 11AC of the Act.

18. Regarding penalty rmposed upon Appellant Nos. 2 to 9 under Rule 26 of ,

the Rutes, | find that the said Appellant« were Dlrectors of Appeltant No. 1 and
were looking after day-l0 day affaics of Appeltant No.1 and were the key persons

of Appellant Mo. 1 and were direct’ y involved in clandestme remaval of the

goods manufactured Dy Appellant No 1 wrthout payment of Central Excise duty.

and wrthout cover of Central Excise Invorces " They were found concerned in
clandestrne manufacture .and removal of such goods and hence, they NEI’E
knowing and had - reason to believe that the said goods _were liable o

confiscatlon under the Act and the Rules. , the'refore,:nfind that imposition of

penalty of Rs. 1,00,000/- each upor Appeltant Nos. 2 to 5 under Rule 26(1) of

the Rules is correct and legal.

19. In view of above, | uphold the impugned order and reject the ap'peals of

Appellant Nos. 1 to A.

20. a@mﬁmﬁaﬁnﬁmmﬁmaﬂﬂaﬂaﬁkﬂﬁmm%r

20. The appeals filed by the Appel'ants are dlsposed off as above

weaTed / Attested

Kelam Bave “AKHILESH 'KUMAR)

By R.P.A.D. _ SuDelrintend;m (Apz"iﬂl) _ Commlssloner (Aopeals)
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